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Auditor General DePasquale Says Rapid Shale Gas Development Outpaced
DEP’s Ability to Oversee Industry, Protect Water Quality

DEP unprepared in 2009; now understaffed, underfunded and inconsistent

HARRISBURG - Auditor General Eugene DePasquale today said that a recent audit shows that the
meteoric growth of the shale gas industry caught the Department of Environmental Protection
unprepared to effectively administer laws and regulations to protect drinking water and unable to
efficiently respond to citizen complaints.

“There are very dedicated hard-working people at DEP but they are being hampered in doing their jobs
by lack of resources — including staff and a modern information technology system -- and inconsistent or
failed implementation of department policies, among other things,” DePasquale said. “It is almost like
firefighters trying to put out a five-alarm fire with a 20-foot garden hose. There is no question that DEP
needs help and soon to protect clean water.”

The audit covered the period of 2009 through 2012 and was launched by DePasquale in January 2013
immediately after he became auditor general. The audit’s purpose was to assess DEP’s ability to protect
the water quality in the wake of greatly escalated shale gas well drilling.

The audit revealed that DEP failed to consistently issue official orders to well operators who had been
determined by DEP to have adversely impacted water supplies. After reviewing a selection of 15
complaint files for confirmed water supply impact, auditors discovered that DEP issued just one order to a
well operator to restore or replace the adversely impacted water supply.

DEP claims that in many cases such orders are procedurally unnecessary as well operators may have
already taken steps to restore the water supply under what the agency terms “voluntary compliance.”

“When DEP does not take a formal, documented action against a well operator who has contaminated a
water supply, the agency loses credibility as a regulator and is not fully accountable to the public,”
DePasquale said. “When DEP has enforcement authority under the law it must exercise that authority
routinely, consistently, and transparently. Those gas well operators whose actions cause harm to water
supplies should not get an enforcement ‘pass’ just because they have convinced DEP that they will come
into compliance with the law or that they negotiated a settlement with the property owner.”

Auditors also reported that DEP did a poor job in communicating its investigation results to citizens who
registered complaints with the department. The agency was not always timely in meeting statutory
timeframes for response to complaints it did receive.

“For example, of the water-related complaints reviewed by auditors, the DEP Williamsport regional office
responded to complaints within 10 days, 100 percent of the time, while the DEP Pittsburgh regional office
responded to the complaints within the 10-day time period only 64 percent of the time,” DePasquale said.
“Why would citizens in the Pittsburgh area have to wait longer for a response than people in the
Williamsport area?”



Auditors also noted that DEP’s complaint tracking system, which is used to monitor all environmental
complaints, including those that are oil and gas related, was ineffective as it did not provide management
with reliable information to effectively manage the program.

“We could not determine whether all complaints received by DEP actually were entered into the system.
What’s more, because of how DEP grouped related complaints, it is difficult to figure out exactly how
many complaints were received, investigated, and resolved by DEP,” DePasquale said. “While DEP did
issue a new policy related to complaint handling, for most of our audit period the existing policy was
woefully inadequate. DEP must get that complaint system working.”

In the area of inspections, auditors attempted to measure how quickly DEP was in conducting its initial
inspection of shale gas wells, a basic regulatory responsibility. Unfortunately, auditors were thwarted by
DEP’s lack of reliable data—learning that only a “needle in a haystack” review of thousands of hard-copy
files would ever yield a conclusion. Worse, DEP uses a 25-year-old policy on the frequency of inspections,
which has a “loop hole,” that only requires DEP to conduct inspections as it has the financial and human
resources to do so.

Auditors also found that DEP does not post to its website all statutorily required inspection information.
When the data was tested for accuracy, the auditors found errors of more than 25 percent in key data
fields, and that as many as 76 percent of inspectors’ comments were omitted from the online inspection
reporting.

“It is unfathomable to us that for a basic responsibility of DEP -- inspecting oil and gas facilities — little
criteria exists for when those inspections should occur,” DePasquale said. “Until DEP updates its out-of-
date inspection policies, to include mandated inspections at specific critical drilling stages and during the
life of the well, it will be nearly impossible to measure DEP’s performance in conducting this very basic
responsibility to protect the environment.”

The auditors also noted that DEP does not use a manifest system for tracking shale gas well waste from
the well site to disposal. Instead DEP relies upon a disjointed process that includes self-reporting by well
operators with no assurances that waste is disposed of properly.

With respect to transparency, auditors discovered that accessing DEP data is challenging as it is a myriad
of confusing web links and jargon. The information that was presented on its decades-old eFACTS
database was often incomplete—requiring a physical review of hard-copy files at distant offices to verify
the actual information.

“Through our audit we found that even conducting a review of hard-copy files is not a fool-proof
guarantee, as we found some supporting paper files were missing and DEP was not able to produce
them,” DePasquale said. “DEP must improve how it conveys reliable information to the public for an
activity that is as high-profile as shale gas development.”

Of the eight audit findings and 29 recommendations to improve DEP’s monitoring of potential water
quality impacts of shale gas development, DEP disagreed with all audit findings, but conversely agreed
with the majority of the recommendations, indicating that there is some acknowledgement on DEP’s part
that it must improve. Eighteen of the 29 recommendations do not require additional funding.

“There was plenty of back and forth with DEP during this audit, and in some cases we just could not agree
on some findings,” DePasquale said. “What matters here is the protection of our drinking water supplies.
Implementing these 29 recommendations, two of which were directed to the General Assembly, will go a
long way now to protecting drinking water resources. When we look back five years from now, | believe
everyone will all agree that our environment and our quality of life are better because of this audit.”

Among the recommendations, auditors encouraged DEP to:



e always issue an administrative order to a well operator who DEP has determined adversely
impacted a water supply—even if DEP used the cooperative approach in bringing the operator
into compliance or if the operator and the complainant have reached a private agreement;

e develop better controls over how complaints are received, tracked, investigated, and resolved;

e invest resources into replacing, or significantly upgrading, its complaint management system;

e find the financial resources to hire additional inspectors to meet the demands placed upon the
agency;

e implement an inspection policy that outlines explicitly the requirements for timely and frequent
inspections;

e create a true manifest system to track shale gas waste and be more aggressive in ensuring that the
waste data it collects is verified and reliable;

e reconfigure the agency website and provide complete and pertinent information in a clear and
easily understandable manner;

e invest in information technology resources and develop an IT structure that will ensure its oil
and gas program has a strong foundation for the ongoing demands placed upon it; and

e develop an all-electronic inspection process so that inspection information is accurate and
timely to DEP—and more importantly—public stakeholders.

“Shale gas development offers significant benefits to our commonwealth and our nation, but these
benefits cannot come at the expense of the public’s trust, health, and well-being,” DePasquale said. “We
must collectively find solutions to this challenge so that Pennsylvania becomes a leader among states in
regulating shale gas development. | am committed to working with the governor, the General Assembly,
and other partners to ensure this audit begins that discussion.”

An executive summary of the report follows. A full copy of the audit report is available at:
http://www.auditorgen.state.pa.us/reports/performance/special/speDEP072114.pdf
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